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Name & Address of The Ap.pellants

M/s. JMC Projects Ltd.
Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/~ where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount_of

service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the fo'rrﬁ:““of?Q:\\

el T




crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated. :
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. JAsstt. Commissioner or
Superintendent of Central Excise & Service Tax (Ol0) to apply to the Appeliate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the adjudication

authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of

the Court Fee Act,1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten

" Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

o Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014. ‘
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4(1) In view of above, an appeal against this order shall lie before the Tri,b:uné‘l‘“dn,;
payment of 10% of the duty demanded where duty or duty and penalty are in dl’spute,jor"x‘._',

penalty, where penalty alone is in dispute.
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'ORDER IN APPEAL

M/s. JMC Projects (India) Pvt. Ltd., A-104, Shapath-4, Opp.
Karnavati Club, S. G. Road, Ahmedabad (hereinafter referred to as ‘the

appellants’) have filed the present appeal against Order-in-Original number

STC/Ref/187/IMC/K.M.Mohadikar/AC/Div- -111/2016- 17 dated 10.03.2017 -

(hereinafter reférred to as ‘impugned order’) paqsed by- the Assnstant
Commissioner, Service Tax, Division- 111, Ahmedabad ( herelnafter referred to

as ‘adjudicating authority’).

2, The facts of the case, in brief, are that the appellahts were engaged in
providing services under the category of ‘Works Contract Service’ and hold
valid registration. nurhber AAACI3814EST001. The appellants had provided
services for construction of additional office complex for the Supreme Court
of India , New Delhi under Mega Examption Notification number 25/2012-ST
dated 20.06.2012. As the government refused to reimburse the Service Tax
paid by the appellants, the appellants had filed a refund claim of T
4,28,85,053/- on 27.10. 2016. The said refund claim was filed under Section:
102 of the Finance Act, 2016 read with the Finance Act, 1994 and rules made

" there under During scrutiny of the claim, it was noticed that the appellants

had avalled a total CENVAT credit of ¥2.13 crores during 2015-16. Out of.
which, the appellants reversed an amount of <0.78 crores as per Rule 6(3A)
of the Cenvat Credit Rules, 2004 considering only the common input
services. It was further noticed that the appellants had recovered the Service
Tax from their client and hence, it was presumed that the incidence of
Service Tax ‘was passed on by them and the doctrine of unjust enrichment
would be applicable. Thus, the adjudicating authority, vide the impugned
order, rejected the entire claim of refund of <4,28,85,053/-.

3. Being aggrieved with the impugned order the appellants have preferred

' the present appeal. They- stated that the adjudicating authority neither issued

any show cause notice nor offered the appellants any opportunity of personal
hearing thereby denying the latter their right to natural justice. The

ppellants further reiterated that the refund claim cannot be denied on the
ground of irregular reversal of CENVAT credit. They further argued that the

claim cannot be rejected on the ground of unjust enrichment.

4., Personal hearing in the matter was granted and held on 21'08'2017'
Shri Jigar Shah, Advocate, appeared before me on behalf of the appellants
and reiterated the contents of appeal memo. Additional submissions and

various judgments were also tabled before me, by him, during the course of

" hearing. He pomts out the judgment of Hon’ble Supreme Court in the case of

Addison & Co. vs. Commissioner of Central Excise, Madras. (@\
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5. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memotandum and cral submissions made by the

appellants at the time of personal hearing. There are the following issues to

" be decided in the case viz.;

(i) The claims were rejected by the adjudicating authority without
following the principles of natural justice i.e. without issuing show
cause notice and without offering the appellants the opportunity of

" personal hearing;

(ii) Claim rejected on the ground that the appellants had passed on the
burden of Service Tax to their clients and thus doctrine of unjust

enrichment would be applicable;

(iii)Claim rejected on the ground that the appellants did not reverse

the entire CENVAT credit availed by them;

6. Regarding the issue that the appellants were not given any opportunity
to present their case properly as per the principle of natural justice as no
show cause hotices: were issued to them; I consider that the Adjudication
proceedings shall be conducted by observing principles of natural justice. The
principles of natural justice must be followed by the authorities at all levels“in
all proceedings under the Act or Rules and the order passed in violation of
the principles of natural justice is liable to be set aside by Appellate
Authority. Natural justice is the essence of fair adjudication, deeply rooted in

tradition and censcience, to be ranked as fundamental. The purpose of

' following the principles of natural justice is the prevention of miscarriage of

justice. Natural justice has certain cardinal principles, which must be followed
in every proceeding. Judicial and quasi-judiciai authorities should exercise
their powérs fairly, reasonably and impartially in a just manner and they
should not decide a matter on the basis of an enquiry unknown to the party,
but should decide on the basis of material and evidence on record. Their
decisions should not be biased, arbitrary or based on mere conjectures and
surmises. The first and foremost principle is what is commonly known as audi
alteram partem rule. It says that no one should be condemned unheard. The

orders passed by the ‘authorities should give reason for arriving at any

_ conclusion showing proper application of mind. Violation of either of them

could in the given facts and circumstances of the case, vitiate the order itself.
The Supreme Court in the case of S.N. Mukherjee vs Union of India [(1990) 4
SCC 594], while referring‘- to the practice adopted and insistence placed by

the Courts in Uhited_ States, emphasized the importance of recording of
reasons for decisions by the administrative authorities and tribunals. It savi'd-u;p' :

“administrative process will best be vindicated by clarity in its exercnse” The

Hon’ble Supreme Court has further elaborated the legal position in the case .

e
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of Siemens Engineering and Manufacturing Co. of India Ltd. v. Union of India

k3

Mereanes If courts of law are to be replaced by administrative
authofifies and tribunals, as indeed, in some kinds of cases, with
the pro/iferétioh of Administrative Law, they may have to be so
replaced, it is essential that administrative authorities and
tribuhals should accord fair and proper hearirg to the persons
sought to be affected by their orders and give sufficiently clear
and explicit reasons in support of the orders made by them.
Then alone administrative authorities and tribunals exercising
quasi¥judicia/ function will be able to justify their existence and
carry credibility with the people by inspiring confidence in the
adjudicatory process. The rule requiring reasons to be given in
support of an order is, like the principle of audi alteram partem,
a basic principle of natural justice ‘which must inform every
quasi-ju'dibia/ process and this rd/e_ must be observed in its '
proper spirit and mere pretence of compliance with it would not

satisfy the requirement of law. 7 v

" The adjudicating authority should, therefore, bear in mind that no material

should be relied in the adjudication order to support a finding. against_the .

" interests of the pa‘rty’unless the party has been given an opportunity -to rebut

that matéri_él. Whenever an order is struck down as invalid being in violation
of principles of natural justice, there is no final decision 6f the case and freshA
proceedings are left upon. All that is done is to vacate the order assailed by
virtue of its ‘inherent defect, but the proceedings are not terminated.
Howevér, the appellants, vide their letter dated 21.08.2017, have re‘qu‘este_d
before me to decide the case on merit only at my level as remanding the

case back for fresh hearing would be utter wastage of man-hour. In view of

their request, I would now discuss the case exclusively on merit.

‘7. Regarding the second issue i.e., rejection of the claim on the ground

that the appellahts had passed on the burden of Service Tax to their clients
and thus doctrine of unjust enrichment would be applicable, the appellants
have claimed that CPWD (thé service recipient) has recovered the amount of
Z4,28,85,053/- vide R.A. Bill number 23, CV number 757 dated 01.11.2016.
In support of their claim, the appellants have submitted before me a
photocopy of the certificate, dated 03.11.2016, issued by the Executive
Engineer, Supreme Court Project Division-1, ‘New Delhi. In the said letter, it
is certified in paragraph 6 that they ha\)e recovered the amount of £4

4,28,85,053/- from the appellants. In paragraph 8 of the impugned order,

" the adjudicating authority has accepted this fact. However, I find that, in tlje .

pre-audit verification, it has been claimed that mere photocopy of thé sald LS
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letter cannot be accepted as a reliable document. The adjudicating authority,
in the impugned order, has refrained from discussing the fact as to whether
~ he agrees with the statement of pre-audit or otherwise. He has simply pasted

the comments of the pre-audit, in the impugned order, and without any
rational discussion, has rejected the claim citing the doctrine of unjust
enrichment. This again converts the impugned order into ‘a non-speaking
one. I agree with the view of the Hon’ble Supreme Court that if the incidence
of duty -that is passed on to the buyer is returned back and same is
autljenticated by the certificate of a responsible agency, then the refund is
eligible. I find the point raised by the pre-audit section is baseless. If the
department starts rejecting the refund claims on flimsy grounds, then we will
witness an increase of unnecessary litigations which would put extra burden
on the quasi judicial and judicial bodies. I understand.that adjudicating
. authority was quite convinced of the authenticity of the certificate of the
Executive Engineer but could not gather enough courage to rebuff the
allegation raised by the pre-audit section. The adjudicating authority should
work as an independent entity and should have concluded the issue free from
any prejudice. Iﬁ view of the discussion held above, I confirm that as the
appellants had reimbursed their client the amount of Service Tax collected,

the.principle of unjust enrichment will not be applicable to the case.

8. Regarding the third issue i.e., rejection of the claim on the ground that
the appellants did not reverse the entire CENVAT credit availed by them, I
find that the appellants have reversed the credit of common input service
- availed by them. In fact, in the paragraph 9 of the impugned order, the
adjudicating authority Has confirmed the same stating even the entry
numbers vide which the credits were reversed back. I quote the contents of
paragraph 9 of the impugned order as below;
"I also find that the claimant has reversed the CENVAT Credit vide
CENVAT Credit Registered Entry No. 5840 dated 13.06.2016 to the
-extent of Rs.14,33,269/- pertaining to the common input service and
also vide their CENVAT Credit Registered Entry No. 24463 dated
31.12.2016 they have reversed the CENVAT Credit to the extent of
Rs.63,31,136/- pertaining to input service directly used in the said
project. Accordingly, I find that the claimant has reversed to the total
CENVAT Credit to the tune of Rs.77,64,405/-".
The adjudicating authority, quoting the above, has still rejected the claim
without citing any valid reason. In fact, in paragraph 12 of the impugned
order, the adjudicating authority has claimed that the appellants were

required to reverse 7% of the gross value (i.e. <2,12,53,231/-), as per Rule‘

6(3)(1) of CCR, 2004 and as they have reversed only <77,64,405/- instead

of the above, their claim is not sustainable. In this regard, I would like to ~

quote below the contents of Ruie 6 of CCR, 2004;

T
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“"Rule 6. Obligation of manufacturer‘ of dutiable and exempted

goods and provider of taxable and exempted.services.-

(1) The CENVAT credit shall not be allowed on such quantity of input or

input service which is used in the manufacture of exempted goods or
for provision of exempted services, except in the circumstances
mentioned in sub-rule (2). Provided that the CENVAT credit on inputs
shall not be denied to job worker referred to in rule 12AA of the Central
Excise Rules, 2002, on the ground that the said inputs are used in the
manufacture of goods cleared without payment of duty under the

provisions of that rule.

(2) Where a manufacturer or provider of output service avails of

CENVAT credit in respect of any inputs or input services, and

-manufactures such final products or provides such output service which

are chargeable to duty or tax as well as exempted goods or services,
then, the manufacturer or provider of output service shall maintain
separate accounts for receipt, consumption and inventory of /nput and
input service meant for use in the manufacture of dutiable final
products or in providing output service and the quantity of input meant
for use in the manufacture of exempted goods or services and take
CENVAT Credit only on that quantity of input or input service which is
intended for use in the manufacture of dutiable goods or in providing

output service on which service tax is payable.

.(3) Notwithstanding anything contained in sub-rules (1) and (2), the

manufacturer of goods or the provider of output service, opting not to

maintain separate accounts, shall follow either of the following options,

as applicable to him, namely:-

(i) the manufacturer of goods shall pay an amount equal to
6% of value of the exempted goods and the provider of output
service shall pay an amOunt equal to 7%. of value of the
exempted services; or
(ii)the manufacturer of goods or the provider of output serwce
shall pay an amount equivalent to the CENVAT credit
attributable to inputs and input services used in, or in relation
to, the manufacture of exempted goods or for provision of
exempted services subject to the conditions and procedure
specified in sub-rule (3A).
' Explanation I.- If the manufacturer of goods or the provider

of output service, avails any of the option under this sub-rule;

he shall exercise such option for all exempted goods/'-'
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manufactured by him or, as the case may be, all exempted
services provided by him, and such option shall not be

withdrawn during the remaining part of the financial year.

Explanation II.-For removal of doubt, it is hereby clarified
that the credit shall not be allowed on inputs and input
services used exclusively for the manufacture of exempted

goods or provision of exempted service”.

In the case of the Commissioner of Central Excise, Puducherry versus the the
CESTAT, Chennai, the Hon’ble Hon’ble High Court of Judicature, Madras
concluded that the assessee, suo moto, reversed the credit on common
inputs used for manufacturing of dutiable and exempted goods. Hence,
reversal of 8% of value of exempted goods not required. Question of law

. answered against Revenue.

In the case of the Commissioner of Central Excise, Chennai-II versus ICMC
Corporation Ltd., the Hon’ble Honble High Court of Judicature, Madras
proclaimed that when credit attributable to them is reversed in the case of
inputs u.sed' exclusively for manufacture of exempted products, demand of
8% or 10% on sale price was not justified under Rule 6 of Cenvat Credit
Rulés, 2004, '

Thus, from the above, it is quite clear that the adjudicating authority cannot
direct the appellants to follow the conditions mentioned in Rule 6(3) above.
The appellants have to follow either of the options and the department is not
supposed to force any of the options on the appellants. In this case, the
' appellants have opted for option number (ii) and reversed an afnount
equivalent to the CENVAT credit attributable to inputs and input services
used in, or in relation to, the manufacture of exempted goods or for
p»rovision'of exempted services subject to the conditions and procedure
specified. in sub-rule (3A). They have further, submitted before me a
certificate from Vanraj & Co., Chartered Accountants, certifying the same.
Alsc;, the apbellants are not supposed to reverse the entire credit as
demanded by the department. If a person is engaged in manufacturing
dutiable & exempted goods or rendering taxable & exempted services
together then he has to determine and avail CENVAT Credit only on those

_ inputs or input services which are used for_providing taxable services or
manufacturing dutiable goods. Therefore, I find that the appellants have

rightly reversed the common input services and are eligible for the entire

amount of refund claimed.

9. Therefore, in view of the discussion held above, I set aside the
impugned order and allow the appeals filed by the appellants with

consequential relief.

10. Al §RT &oF ol 918 el &7 AUeRT 3WIE aliih & fpar Sirar B




(A’ * .o Ve s
. 4 9 F.No.: V2(ST)56/A-11/2017-18

~

'_10.' The appeaIA filed by the appellants sténds_dis'posea off in above terms.
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CENTRAL TAX (Appeals),
AHMEDABAD.

ATTESTED

7 SUPERINTENDENT,
CENTRAL TAX (APPEALS),

AHMEDABAD.

To,. '

M/s. JMC Projects (India) Pvt. Ltd.,
o @ A-104, Shapath-4,
| Opp. Karnavati Club, S. G. Road,
' : - Ahmedabad- 380 015.

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad.
2) The Commissionér, Central Tax, Ahmedabad (South).
3) The Dy.'/Asst. Commissioner, Central Tax, Division-VII (Satellite),
Ahmedabad. | |
4) The Asst. Commissioner (System), Central Tax, Hq., Ahmedabad (South).
Guard File. ' |
. 8) P.A. File.






